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In the case at hand the defendant was a young man embarking 
in a new branch of the medical profession and his term of em- 
ployment was uncertain. For these reasons the restriction was 
unnecessarily large and the Court of Appeal properly held it to be 
void. 



LIABILITY FOR FORGED SIGNATURE ON TRAVELER S CHECK. 

In the case of Sullivan v. Knauth, 146 N. Y. S. 583, the Appel- 
late Division of the Supreme Court of New York recently dealt 
with a question concerning commercial paper entirely novel in 
some respects. The plaintiff had purchased traveler's checks of 
the defendant through its agent, the amounts of which the de- 
fendant promised to pay through its correspondent against the 
checks when countersigned by the plaintiff. The checks were lost 
and, the plaintiff's countersignature having been forged, the de- 
fendant paid them. In an action to recover the amount of the 
checks paid, the court allowed a recovery, basing its decision on 
the ground that the countersignature performed the same func- 
tion as to that instrument which the name of the payee of an 
order check does when placed on the back of it, in which latter 
case the bank is liable if it pays when the indorsement is a forgery. 

The business of selling traveler's checks is of recent origin, 
having been developed as a result of the necessities of the exten- 
sive travel of late years. By resorting to their use the traveler 
obviates the necessity of carrying a large amount of money with 
him and escapes its attendant danger of loss and yet is enabled to 
procure money as he needs it in any state or foreign country by 
simply writing his name in the place for his countersignature just 
as he wrote it in the space for the "holder's" signature when he 
made the purchase. 

The decision of the principal case simply involved the applica- 
tion of a familiar principal of law to an entirely novel set of facts 
which presented one of the numerous recent commercial devel- 
opments. It is well settled that if A draws a check payable to D 
and delivers it to B, and C forges B's indorsement and gets the 
money, B can recover from the bank if the amount has been 
charged to the drawer. 1 The reason for this is that the bank 
has a check the title to which is still in B, because a forged in- 
dorsement does not operate to pass title to a check. Hence B 

1 Welsh v. German American Bank, 73 N. Y. 424. 
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can sue the bank in an action sounding in tort for the conversion 
of his check. It is equally well settled that if A draws a check 
payable to B and B presents it to the bank for payment, A having 
sufficient funds at the time, and payment is refused, B cannot sue 
the bank. There is no privity of contract between B and the bank 
and the check does not operate as an assignment to B of so much 
of the money which the bank owes to A. 2 It is held every- 
where, however, that A has a right of action against the bank. 
Between him and the bank there is privity of contract. When A 
became the bank's depositor it undertook to make payment ac- 
cording to his order so long as he had funds enough. In refusing 
to make payment accordingly a right of action accrues to A? 

With these observations in mind, let us examine some of the 
statements of the court in the principal case. Clarke, J., says: 
"The plaintiff procured these checks from the defendant's agents, 
hence, from them. In my opinion a relation cognate to that of 
depositor and banker should be considered to have been estab- 
lished between the plaintiff and these defendants. If that is not 
the effect of the transaction, the traveler obtains little advantage 
from these so-called traveler's checks and might as well carry 
bills or gold. The basis of his purchase is protection by reason of 
the double signature. * * * It seems to me, therefore, that it must 
be held that it is the second signature which gives the paper final 
currency. It is in the' precise situation of a check payable to the 
order of a designated payee unindorsed by said payee. That be- 
ing so, the countersigned signature must be treated as the ordi- 
nary indorsement of a payee upon an ordinary check; that is, the 
bank is responsible if it pays on a forgery." Certain words in the 
check in question, "Knaufh, Nachbd & Kuhne, New York, 
through their correspondent will pay against this check out of 
their balance," leave the precise relation of the correspondent to 
the defendants to some extent a matter of conjecture. The trav- 
eler's check issued by the American Express Company reads, 
"The American Express Company at its paying agencies will 
pay", etc. Let us suppose first that the correspondent of the de- 
fendants bears to them the same relation as the paying agency of 
the Express Company; that is, it is simply one of their offices, 
a component part of the defendant and under the direction of its 

3 Hopkinson v. Foster, supra. 

2 Bank of the Republic v. Millard, 10 Wall. 152 ; Hopkinson v. Foster, 
L. R. 19 Eq. 74; National Commercial Bank v. Miller, 77 Ala. 168. 
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directors. (The first part of the quotation above indicates that 
the Court considered this to be the relation.) Then we will sup- 
pose that the correspondent holds funds of the defendant so that 
the same relation exists as in the case of the ordinary bank and 
one who deposits money with it. 

In the first case the defendant itself undertakes to pay directly. 
Suppose now that A has an uncountersigned traveler's check 
which he has purchased of a bank and suppose that B at the same 
time holds an ordinary check drawn by A in his favor on the 
same bank. Between A and the bank there is a contract relation 
but between B and the bank there is none. If A countersigns his 
traveler's check and the bank refuses to pay it, he has a right of 
action for breach of contract. If B indorses his check and pay- 
ment is refused he has no right of action because the bank has 
broken no contract with him and has denied him nothing which 
legally belongs to him, the check not operating as an assignment. 
If A's countersignature is forged and the bank pays the forger, 
A can sue in assumpsit for the breach of the contract to pay to 
his order. If B's indorsement is forged and payment is made by 
the bank, he can demand his check to which the bank has ac- 
quired no title, and, if it is refused, he may sue for its conversion. 
In the first case the action is in contract; in the second it is in 
tort. Prior to countersignature the holder sustains such a rela- 
tion to the bank that by countersigning he can make an order on 
the bank and recover damages if they refuse to obey it. The 
payee of the check cannot by indorsing make an order on the bank 
which will entitle him to damages if payment is refused. Hence, 
if the relation of the defendant's correspondents to them con- 
formed to the supposition we here make there would be a vital 
difference between the situation of a holder of an uncounter- 
signed traveler's check and that of the payee of an order check 
who holds it still unindorsed. It would be more accurate to say 
that the countersignature on the traveler's check here is the 
drawer's signature on the ordinary check. 

Let us now deal with the situation under the second supposi- 
tion, namely, that the defendants sustained the relation of de- 
positor to the bank called its correspondent. A now holds a so- 
called traveler's check which is in the nature of a draft. The 
bank selling is the drawer, the correspondent is the drawee, and 
the purchaser is the payee. Now it can be seen that there is no 
privity of contract between A and the correspondent bank any 
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more than there is between B and the bank on which the order 
check he holds is drawn. A countersigns and B indorses and 
payment is refused both. Neither A nor B can sue the bank be- 
cause there is no privity of contract. Let us now suppose that 
A's countersignature and B's indorsement are forged and pay- 
ment is made. Both have a right of action in tort for the con- 
version of their property, demand having been made upon the 
bank. Hence, if in fact the relation of the correspondent to the 
defendant in the principal case was as supposed here, the Court 
is accurate in its statements. 

From what has been said it will be seen that it makes no dif- 
ference under the facts of the principal case whether the coun- 
tersignature on the check in question be the signature of a drawer 
or of an indorser. The bank is liable in both cases if it pays when 
such signature is forged. It is clear, however, that if the first 
supposition we have made is the real situation in the principal 
case the holder of the uncountersigned traveler's check is not "in 
the precise situation of the payee of an order check who holds it 
still unindorsed." 

No authority directly in point can be found, but two decisions 
noticed are of interest. 

The Supreme Court of Michigan refused to allow the plaintiff 
to recover on a traveler's check where the countersignature had a 
line drawn through it by the purchaser whose name appeared in 
the upper space. 4 The Court said, "Checks of a like character to 
this one have come into very general use, especially by travelers. 
They are an ingenious, safe, and convenient method by which the 
traveler may supply himself with funds in almost all parts of the 
civilized world, without the hazard of carrying the money on his 
person. The company has the right to refuse to pay the check 
when it does not bear the countersign agreed upon. The owner 
of the check also has the right to insist that it shall not be paid 
when it is not countersigned as agreed. This check was not so 
countersigned, and for that reason the plaintiff cannot recover." 

The Code of California provides that, "One who writes his 
name on a negotiable instrument other than as maker or acceptor 
and delivers it with his name thereon to another person is called 
an indorser and his act is called indorsement.""' In People v. 

4 Sambcrg v. Adams Express Company, 136 Mich. 639, 99 N. W. 879. 
Civil Code, Sec. 3108. 
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Prather, which arose under that statute, the information alleged 
that the defendant feloniously made and forged "a certain in- 
dorsement" of a traveler's check "by then and there indorsing 
thereon the name of A. Thompson." It was proved on trial that 
the defendant had written the name of A. Thompson on a trav- 
eler's check in the lower space left blank for the countersignature 
of the purchaser. It was held that this was an indorsement and 
that there was no variance. 6 



PROXIMATE CAUSE IN CIVIL ACTIONS. 

When a person has committed a wrongful act he is responsible 
for all the damage which is the natural and probable consequence 
of the wrongful act, whether such damage was in fact foreseen 
or not. 1 All other damage is said to be remote and no liability 
attaches to the wrongdoer for such other damage, for the reason 
aptly stated in the case of Hoag v. Lake Shore, etc., Ry. Co., 85 
Pa. St. 293, 298, that "a man's responsibility must stop some- 
where". Damage is natural and probable when under the same 
or similar circumstances such a result was to have been reason- 
ably expected by an ordinarily prudent man. 2 

Some of the courts have attempted to make a distinction be- 
tween remote and proximate cause dependent upon whether or 
not the chain of events leading from the wrongful act to the 
damage complained of was broken by the intervention of some 
new and independent agency. 3 The better doctrine and that sup- 
ported by the weight of authority is that no such distinction 
should be drawn. The only difference which an intervening 
agency brings into the case is a greater complication in the facts. 
If the damage would not have resulted but for the new agency, 
then the original wrongdoer is not responsible unless he should 
have reasonably anticipated the intervention of such agency and 
the resulting damage. In other words, if the intervening agency 

6 139 Pac. 664. 

1 Hill v. Winsor, 118 Mass. 251; Wetmore v. Lyman, 2 Root (Conn.) 
484; Randall v. Newson, 2 Q. B. D. 102. 

2 Atkinson v. Goodrich Tr. Co., 60 Wis. 141, SO Am. Rep. 352; Marble 
v. Worcester, 4 Gray (Mass.) 395. 

3 A proximate cause is one which, in natural sequence, undisturbed by 
any independent cause, produces the result complained of. Behling v. S. 
W. Penn. Pipe Lines, 160 Pa. St. 359, 28 Atl. 777, 40 Am. St. Rep. 724. 



